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Hello from Your NTSHRM President!

November is here and another year is coming to an end. | would like to take a
moment to thank each and every one that has assisted our chapter this year.
Some of you have donated your time as board members and volunteers. Some
have donated door prizes, some have introduced guests to our chapter and
some have been sponsors. We are a community and a community thrives when
everyone does his/her part. | proudly announce that our chapter has s een an
increase in our membership and it is the largest it has ever been. Our

SECTIONS luncheons consistently average 6570 attendees and provide us with valuable
From the President information as well as HRCI credits. All of this is due to the hard work of
Upcoming Events News individuals. It is time to honor those individuals. Please take a moment to

Recognition & Diversity Statement gominate_your choic_e for the 2011 recipients of the Pinnacle Award and the_
. . - utstanding Professional of the Year Award. All members should have received

S Mem_bers_hlp Benefits & Services an e-mail that included a link to Survey Monkey. If yo u did not receive it,

-7.  Certification Corner please contact me, 940-668-5713, and I will resend the link.

-15.  Legislative Updates

Our certification classes have been going well. We have a group of 13

individuals that meet consistently on a weekly basis. As the testing window

approaches, many of them are even dedicating Saturdays to practice testing.

Certification is such an important designation. More and more employers are

looking at this to cull through the endless amount of candidates in the

marketplace. If you receive your certification during the upcoming testing

window, please be sure to notify us. We will be recognizing those individuals in

February of 2012.
SOCIETY FOR HUMAN If you are an HR student or know a HR student, please look on our website for
RESOURCE MANAGEMENT scholarship information. The entry deadline is November 30th. There is also a

Working Adult Scholarship available to assist our chapter members that are
either attending college or testing for certification. Please contact Nechelle
Harris or Glenn Jensen for additional information.

The Holiday Social is schedule for December 15th at the Denton Country Club.

Foundation § | Please be sure to mark your calendar for this fun event. We will have great
5 AT | food, prizes, announce scholarship and award recipients and induct the 2012

cramrion ff/ officers. We look forward to seeing everyone there! If you or your company
‘ would like to donate a prize for the event, please contact either Linda Barker or
== Regina Wright.

Our November luncheon is a week early, November 17th, Holiday Inn-Denton,
JOIN: Society for Human Resource Managemer] | due to the Thanksgiving holiday. Those attending will receive one credit hour.
1800 Duke Street

Alexandria, Virginia 22314 USA Stay healthy and safe during this holiday season!
(703) 5483440
FAX: (703) 535490 Sincerely,

Email: shrm@shrm.org

Miriam Calderon, SPHR

Miriam Calderon, SPHR
President, North Texas SHRM

Leadership ~ Influence ~ Integrity ~ Credibility ~ Networking ~ Education
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Upcoming Events News

Remember to mark your calendars for the 4™ Thursday of each month. Our next NTSHRM Meeting will be on
Thursday, November 17, 2011 at 11:15 a.m. Visit our website at www.northtexasshrm.org to register and pay for
the luncheon. This month’s luncheon will be held at the Holiday Inn on Center Point in Denton and the topic will be
on Emotional Intelligence and Its Impact on the Bottom Line. This session has been pre-approved for one hour of

recertification credit.

Also remember to mark your calendar for Thursday, December 15, 2011 for our Annual Holiday Social and all
upcoming NTSHRM event. The holiday social will be held at the Denton Country Club. Visit the chapter website
to RSVP and pay for your luncheon social in advance, if you prefer.

By the way, would your company like to sponsor a luncheon? If so, please contact Regina Wright at
rwright@dentonisd.org. We would love your support!

What Direction Are You Headed? How About to the Holiday Inn?

From Denton: Take 1-35S to exit 465A/Teasley Rd. Make a U-turn and go thru the light and remain on service
road. Just before you see Johnny Carinos, make a quick right on to 1434 Centre Place Drive, Denton, TX 76205.
The Holiday Inn will be on your left past the new home construction.

Westwoed Dr
Mercedes Rd
Jacqueline Dr

From Lewisville: Take I-35N to exit 465A/Teasley Rd. Go thru the light and remain on service road. Just before
you see Johnny Carinos, make a quick right on to 1434 Centre Place Drive, Denton, TX 76205. The Holiday Inn

will be on your left past the new home construction.

Interested in sponsoring a luncheon?

If your company would like to sponsor a
luncheon, contact Regina Wright at 946869

0203or rwright@dentonisd.org.

A mere $250gets you the audience’s undivided
attention for a few moments and table space for
your company’s information.

LewisVille


http://www.northtexasshrm.org/
mailto:rwright@dentonisd.org
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Happy Birthday to Our NovemberBirthday Members!

Member Spotlight

This month we would like to spotlight two stellar NTSHRM Board members who will be relinquishing their
positions at the end of 2011. Chris Boydston worked many, many hours this year to make our 2011 Annual
Conference an outstanding success. She has also assisted in securing Ashton Gardens for our 2012 Annual
Conference. Chris’ friendly attitude, enthusiasm, and energy has inspired many of us to strive for our fullest
potential.

We also want to thank Linda Barker for doing an outstanding job of arranging the Roundtable discussions and
seeking out our monthly guest speakers. Linda’s speaker selections gave us an opportunity to become familiar with
various HR topics, which in turn increased our overall professional knowledge. Great job, Linda!

Thank you Chris and Linda for ALWAYS going above and beyond for the NTSRHM Chapter! You will be missed!

NTSHRM Scholarship Application & Deadline

The NTSHRM Chapter has up to three 2012 Scholarship Awards available for eligible and qualified students. The
scholarship application period is from November 1-30, 2011. Completed applications must be postm&ed no
later than November 30, 2011 for consideratioriThe NTSHRM Scholarship Committee will review and approve
a maximum of three student scholarship awards. As always, HR student and working adults are encouraged to

apply.
Diversity Matters: NTSHRM Div ersity Statement

Vision
1 Toallow our members to be on the forefront of knowledge and practices regarding the continuously
changing role of diversity.

Mission
9 Toserve as a resource in fostering an understanding and appreciation of diversity efforts for NTSHRM.

Commitments
9 Toaccomplish our mission and vision through recognition and appreciation of the uniqueness of
individuals.
9 To provide information for the continuous pursuit of education and understanding of diversity awareness
among all groups of individuals.
9 To promote fair and honest treatment of all people.



Membership Benefits and Services

NTSHRM LEADERSHI
EXECUTIVE BOARD

President
Miriam Calderon, SPHR
Select Energy Services
(940)668-5713
mcalderon@selectenergyservices.com

Vice President, Marketing
Nechelle Harris
Houghton Mifflin Harcourt
(972)459-6003
nechelle.harris@hmhpub.com

Vice President, Finance
Pam Barnes
Health Services of North Texas, Inc
(940)381-1501 ext 110
pbarnes@healthntx.org

Vice President, Membership
Regina Wright
Denton Independent School District
(940)369-0203
rwright@dentonisd.org

Vice President, Professional Development
Chris Boydston
Select Energy Services
(940)612-5052
cboydston@selectenergyservices.com

Vice President, Professional Development
Paola Vizcaino
Coserv Electric
(940)369-0203
pvizcaino@coserv.com

Vice President, Programs
Linda Barker, SPHR
Sante Center for Healing
(940)464-7222
lindb@santecenter.com

Vice President, Workforce Development
Glenn Jensen PHR
UNT Career Center
(940)565-2105
glenn.gensen@unt.edu

Vice President, Administration
Paula Drabek, PHR
Southwest Airlines--Retired
(214)724-1090
drabekp@yahoo.com

Past President
Michele Domes, SPHR
Advance'd Temporaries

(940)382-0219
mdomes@advtemp.com

H

We Need Volunteers!!

Web Page
Legislative Affairs
Certification
Diversity Initiative
Membership
Telephone
Job Fair
Schootto-Work
Newsletter
Social Events
Seminar Planning
Salary Survey
Scholarship
College Relations
Workforce Development

Visit our web site atwww.northtexasshrm.ag.

Community Outreach
Opportunity

) =5

To support ongoing efforts, the Denton Community
Soup Kitchenis accepting non-perishable and
monetary donations. To find out more about the
organizations’ additional needs this holiday season,
please contact them at 940-382-5604.

NTSHRM ENHANCES YOUR
CAREER

North Texas Society for Human Resources
Managementenhances your professional career in
many of the following ways:

Monthly speaker presentations
Networking opportunities abound
Monthly Board Meetings
Professional Growth

Leadership Development

HR Opportunity Job Bank
Committee Involvement
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Member ship Benefits and Se

www.NTXSHRM.org HOW TO CONTACT US

For up-to-the-minute information about The Dispatch is published monthly

luncheons, chapter happenings, speaker for members of the North Texas
information and more, check out our Society for Human Resources

web site! Management. Letters to the editor,

news releases, articles or items of
interest to readers are welcome and

can be submitted with your name and

telephone number to:

LEGAL COUNSEL

Attorney Shannon D. Norris Paula Drabek
2147241090
drabekp@yahoo.com

Please submit articles no later
than the first Monday of each
month.

Mr. Norris has over 17 years experience in labor
and employment law. During the time he has )
represented a broad range of clients from Fortune Be sure to put DI 3
100 Companies to small businesses and individual in subject line.
employees. His practice includes handlgclaims
relating to employment discrimination, sexual
harassment, wrongful terminations, wage and hour
disputes, enforcement of norcompetes and non
disclosure agreements, breach of contracts, and
other employment related matters. Mr. Norris also
advisesclients on the drafting and enforcement of

employment agreements and human resource MISSION STATEMENT
policies.
Mr. Norris received his Law Degree from: The North Texas SOCiety for
~ Texas Tech University Human Resources Management
Juris Doctor 1993 (magna cum laude) (NTSHRM) serves as a catalyst

Order of the Coif o )
to facilitate the organized effort

of professional growth and
development in the business
community pertaining to current

and emerging Human
The NTSHRM Board Members Resource issues.

Thanks for ALL you do for the
NTSHRM Chapter, Shannor

Respectfully,
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Certification Corner
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Today, more than 115,000 HR professionals worldwide proudly hold the
HR Cerfification Institute’s credentials as a mark of high professional
distinction. HR Ceriification is an opportunity for HR professionals to
validate their individual expertise in the body of knowledge that is
shared within the HR profession. It is also an outward sign of
knowledge and professionalism that is recognized by HR professionals
and employers. Have you thought about taking this next step in your
professional HR developmeni? If so, consider the following:

MNorth Texas Society for Human Resource Management is offering
cerification preparation classes to their membership for just a fraction
of the cost elsewhere. The study group is open to both chapter
members ($100.00) and non-members ($200.00). Jana Bates, SPHR,
will be facilitating the study group. Jana is the Manager of Regulatory
Compliance for Texas Women's University and also teaches the
PHR/3PHR preparation course for the University of North Texas

Ready to become certified?

AFFILIATE OF

SOQCIETY FO
RESCURCE MAMNAG

Professional Development Insfitute.  The group will meet from
September 8 2011 - Movember 10, 2011 at the CoServ buiding in
Corinth.

For complete details about the PHR [Professional in Human Resources),
SPHR (Senior Professional in Human Rescurces) and GPHR [Global
Professional in Human Resources) certification process and festing
dates, visit the Human Rescurce Certification Institute’s [HRCI) website,
www.hrcl.org and click under “Cerfification™.

Do you meet eligibility requirements?

Beginning with the May-June 2011 exam testing period, HRCI requires HR

professionals sitting for the PHR or SPHR exams to have a combination of
emonstrated work experience and education.  See reguirements
d d k d 5

Study Group Information

Time: 6:00 to :00 pmi

When: Thursdays
[See study group dates)

Where: CoServ
7701 § Stermmons
Corinth, TX 76210
Cost:
® NTSHEM members $100.00
* Non-members $200.00

Study Group Dates

Septemiper 8, 2011

Septemiper 15, 2011

Septembper 22, 2011

Septembper 27, 2011

Cotolber & 2011

Cctolber 13, 2011
Cotolber 20, 2011

Octolber 27, 2011

November 3, 2011

Movember 10, 2011

below.
PHR Eligibility SPHR Eligibility

+ 1 year of demonstrated professional
HR experience with a Master's
degree or higher or

+ 2 years of demonstrafed
professional HR experience with a
Bachelor's degree or

+ 4 years of demonstrafed
professional HR experience with less
than a Bachelor's degree

+ 4 years of demonstrafed
professional HR experence with
a Master's degree or higher or

¥ § years of demonsirated
professional HR experence
with a Bachelor's degree or

¥ 7 years of demonstrated
professional HR expersnce with
less than a Bachelor's degree.



Certification Corner, continued
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Why Pursue Certification?

Professional certification establishes credibility. Earning the SPHR or PHR credential shows that a person
has mastered the HR body of knowledge and has remained current on HR developments through the
recertification process.

Certification recognizes professional achievement. It is a visible reminder to coworkers and senior
management of the holder’s expertise.

Certification elevates the status of the HR profession. As the number of certified HR professionals grows,
so does the status and prestige of the certification.

Certification allows you to make a greater contribution to your organization’s success. The knowledge
and visibility you have gained provides you with an opportunity to make a difference in your organization
Certification provides a sense of personal satisfaction. A sense of satisfaction results from undertaking
and succeeding in a difficult endeavor. Many newly certified HR professionals say, “I did it for myself.”
A highly valued certification gives you a distinct advantage in the job market. Similarly, when you are
hiring, a certified candidate gives you an extra measure of confidence in a candidate.

Certification is portable across different companies and positions. It moves with you as you change
companies and careers. And, for many federal employees, certification helps them make the transition
from public to the private sector.

Human Resource Certification Institute (HRCI)

The HRCI exists to enhance the professionalism of HR practitioners, researchers, and consultants through
its certification process. HRCI, an affiliate of SHRM, has a separate board of directors from SHRM and is
operated as an independent nonprofit entity. Human Resource Certification Institute (HRCI)
Website: http://www.hrci.org/

Reminder, if you also passed either the PHR, SPHR or GPHR Exams, please let us know so that you, too,
can be recognized for your accomplishment. NTSHRM would like to extend a big “thank you” to
everyone who volunteered their time to help make this possible.

Certification Exam Schedule & Fees

2011 REGISTRATION & TESTING INFORMATION

‘Winter ‘
‘PHR/SPHR HDec. 1,2011 -Jan. 31,2012 HJuIy 11,2011 - Oct. 7, 2011 Hoa. 8 - Nov. 11, 2011 ‘
‘GPHR/CA HDeC. 1-31, 2011 HJuIy 11,2011 - Oct. 7, 2011 HOct. 8 - Nov. 11, 2011 ‘

2011 PHR/SPHR EXAM FEES

| | PHR | SPHR | GPHR || PHR-cA/SPHR -cA |
| Price |[Uss$300 |[susazs [{ussa2s |[uss32s |
[ SHRM Mem ber Price |[uss250 [lussazs [{uss$37s |[uss275 |

*A US$75.00 nonrefundable late fee is applied to all applications submitted during this time.
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Legislative Updates

Status Check
Know a countryds classification rules before hirt

By Eric Krell,a businessvriter in Austin, Texas, who covers human resource, finance and social
marketing issues.

Andrew Slentz knows a thing or two about the administrative complexity of managing independent
contractors abroad, including the risks of misclassification. That’s why the senior vice president of global
human resources relies on a highly organized internal management approach as well as a global network
of experts to ensure that St. Louis-based Peabody Energy Corp. complies with relevant overseas
requirements.

"We’ve developed a matrix—an evergreen, constantly evolving document that identifies the legal, tax and
HR, finance and banking implications of hiring and using independent contractors in each country" where
the company operates, Slentz explains.

This matrix covers 25 to 30 contractors in most of the 10 countries where Peabody Energy does business,
including Australia, China and India. In addition to identifying country-specific requirements, the
document lists global and local advisors whom managers can turn to for employment law and related HR
guidance in each country.

The approach reduces Peabody Energy’s risk of incurring significant penalties from overseas regulatory
agencies or courts as a result of independent contractor misclassification.

While such misclassification has figured as a prominent domestic HR risk for some time, it qualifies as a
"burgeoning issue" overseas for global U.S. companies, notes Alan Koral, a New York-based shareholder
with Vedder Price PC and head of the firm’s Labor and Employment practice area.

But not all employers are aware of the different country requirements—or the stakes.

Monetary penalties can be greater than in domestic cases, which rarely require offending organizations to
shell out for back vacation and severance pay. Donald Dowling, a New York-based international
employment partner with White & Case LLP, reports that labor court judgments, even in developing
countries, can require companies to award misclassified contractors "hundreds of thousands, sometimes
millions of dollars."”

More Penalties

If a U.S. court or the Internal Revenue Service (IRS) determines that a misclassified contractor worked as
a de facto employee in the U.S., liability typically is limited to the following categories:

Back tax withholdings.

Back Social Security contributions.

Back state unemployment and workers’ compensation insurance.

Back overtime, if the employee is nonexempt.

Back health care benefits due under the terms of certain employers’ plans.
Interest and other types of penalties.

=A =8 =4 -8 -4 -9



The same violation abroad can saddle U.S. companies with all those penalties as well as back vacation
pay; back mandatory benefits such as payments to state housing funds and state-mandated unemployment
funds; and severance pay, notice pay and liability for unfair dismissal.

Additional fines may be levied. Spanish law, for example, adds a penalty for "very severe violations."”
Fools Rush In

The rules for independent contractor classification vary by country. When U.S. companies enter a new
country, they often hire independent contractors for translation services, sales positions, consulting
projects, company-specific expertise and so on. But because there is pressure to get up and running
quickly, the rules may be neglected or ignored.

. |t woul dskipmoveto take Wnited States laws and think that they apply across the
gl obe.

Dowling says corporate leaders sometimes want to know why they can’t use a workforce made entirely of
independent contractors in a particular country. His response: "l will ask why they don’t do the same
thing for their entire U.S. workforce. They say, ‘That would never fly.” Well, the same holds true for
Thailand, France, Brazil or wherever you’re setting up shop."

Dowling recounts an instance where, after a string of claims and lawsuits, a U.S. company hired his firm
to help convert existing overseas independent contractors to full-time employees.

The company had hired salespeople as independent contractors in several Latin American countries
instead of opening offices in that region. The arrangement worked well for years—until the contractors
were terminated.

The salespeople "ran to labor courts in these countries and argued that they were de facto employees," he
recalls. "The company countered that it had a contract specifying that the salespeople were hired as
independent contractors. But the contract does not preclude the legal analysis."

In that case, the actual working relationships between the company and the salespeople were subjected to
tests and questions by the labor courts to determine the proper classification in the eyes of a government
agency.

Not in Kansas Anymore

A similar analysis takes place when independent contractor misclassification issues arise in the U.S.
According to an American Bar Association report co-authored by Koral, this domestic analysis is
generally based on the Fair Labor Standards Act. However, the IRS "applies a somewhat different but
overlapping 20-factor test™ if the issues arise out of an employment tax dispute, and the National Labor
Relations Board applies yet another test for determining employee status for contractor issues that arise
during its investigations of employment practices.

Rules and laws in other countries vary.

France provides only vague criteria for classifying independent contractors. Spanish law does not provide
a definition of employment. The U.K. has three categories of relationships—employees, contractors and



workers. India has unigue income-tax withholding requirements for companies hiring independent
contractors.

"I have not yet found a single person who is well-versed in the local laws governing independent
contractor classification in more than a few countries,” says Jeannee Hoppe, global program manager of
contingent workforce solutions for 3M. The science-based company, headquartered in St. Paul, Minn.,
conducts business in more than 65 countries.

The American Bar Association report includes a country-by-country overview of many independent
contractor classification requirements. Roughly 23 million independent contractors are misclassified in
Europe alone, according to the report.

Levels of liability and enforcement also vary.

Dowling notes that a member of the Society for Human Resource Management recently asked peers on
the organization’s HR Talk bulletin board if the laws regarding independent contractor classification were
as strict in Latin American countries as they are in the U.S. "The short answer is simple: ‘No, they are
even stricter,” " Dowling says.

Brazil poses some of the greatest risks in terms of costs and other liabilities to companies that misclassify
independent contractors; several other Latin American countries also rigorously enforce classification
rules.

Knowledge Is Power

According to HR executives familiar with the issue, awareness of overseas laws is key to avoiding
potentially costly independent contractor misclassification violations.

"It would be a very risky move to take United States laws and think that they apply across the globe,"
Hoppe emphasizes. "The potential impact to your brand can be significant."”

HR professionals should ensure that overseas contractors can answer affirmatively to the six questions in
the sidebar. Then consider the following:

Find local employment law expertiseBefore expanding abroad, find someone who is well-versed in the
local laws, Hoppe advises.

Slentz frequently calls on his personal global network of employment law experts. HR professionals
looking into independent contractor issues abroad for the first time should start by checking in with global
consulting, accounting or relocation services companies, he suggests.

Peabody Energy’s local employment law, tax and HR expertise is "three-pronged,” Slentz explains.
Internal staff knowledge of independent contractor classification issues is complemented by expertise
from global services firm partners and local expertise in a specific country or specific area of a country.

Understand the ins—and outs—of the contract. In the rush to establish a presence in a new country,
managers often overlook how independent contractor agreements can be terminated.

"There’s just so much pressure to get in," Slentz notes, "that you don’t often think about getting out."



That can create problems down the road because contractors who are unhappy with their termination can
file misclassification claims with local regulators.

Think about leasing employeesAsk yourself whether a job need can be met by hiring a full-time
employee or by using a local staffing agency.

The arrangements "will likely cause administrative headaches," Dowling says, "but those headaches hurt
less than the pain a nominal foreign contractor inflicts after being deemed a de facto employee."

Demonstrate independence, on paper and in practicBowling advises managers to draft independent
contractor agreements that establish genuine independence by removing any language—scheduled work
hours, paid vacations, noncompete clauses and the like—that treats the contractor like a subordinate.

Then structure a working relationship that reflects the terms of the contract. "In day-to-day practice,
respect the contractor’s structural independence as spelled out in the contract,” Dowling says. "Keep the
contractor off organization charts. Let him compete. Refuse to provide a title, an office or company
business cards. Do not schedule hours. Do not invite the contractor to training sessions or office parties."

Pay attention to related issuesOversights in areas such as background checks and banking rules that
govern how an employee can be paid may create an environment where independent contractors are more
likely to run to local labor courts.

Proper Workplace Investigations
Your workplace investigations may be in need of a tuneup.

By David I. Weissman , The author is a partner in the Phoenix office of the naticealfirm Ford &
Harrison LLP.

Imagine you’re in the middle of your workday, driving from one assignment to the next, when your
BlackBerry starts registering numerous calls from your employer. A high-ranking official from your
employer’s headquarters tells you that a video of you making inappropriate comments has gone viral and
says you need to resign immediately to prevent further embarrassment.

You protest, explaining that the video was taken out of context and that your comments were completely
appropriate, and plead for the opportunity to clear things up. Your employer refuses, instructing you to
pull over to the side of the road and submit your resignation via your BlackBerry. Left with little choice,
you comply, knowing that the career you’ve built over S0 many years is likely over.

You may recognize this scenario as the real-life nightmare that played out last summer for former U.S.
Department of Agriculture employee Shirley Sherrod. Putting aside the interesting political and social
commentary that came out of this story, there’s a valuable lesson here for human resource professionals
about the importance of properly investigating allegations of employee misconduct.

As you probably know, it turned out that Sherrod’s comments in the video were indeed taken out of
context. By jumping to conclusions without taking time to collect and review all the evidence related to
her comments, Department of Agriculture officials created an embarrassing public relations fiasco and
lost an experienced employee with a good track record. The department also put itself at risk for a costly
legal battle. Under the right circumstances, an employer making a misstep like this could be hit with a
wrongful termination lawsuit.



Legislative Updates, continued

In stark contrast to the Sherrod example, consider how one employer dealt with a recent allegation of
employee misconduct in a case handled by our firm. In that situation, a male employee complained to his
employer that his female supervisor had made inappropriate sexual advances toward him. After
thoroughly exploring the details of the complaint with the employee, the company’s plant manager and
human resource manager immediately began investigating the charges.

The first person they met with was the alleged harasser, who denied the allegations. Nonetheless, she was
sent home on paid leave and instructed not to contact anyone at the office while the investigation took
place. They then interviewed each person identified by the complaining employee as someone who could
substantiate the claims, along with all other employees in his department. They followed up with the
witnesses and the parties as the investigation developed.

After completing the investigation and consulting with their outside attorney to be sure that they had
complied with all legal requirements, the plant manager and human resource manager concluded that the
supervisor had acted inappropriately but that there weren’t sufficient grounds to terminate her. They
communicated their findings to the complaining employee, informing him that his supervisor would
return to work but would be prohibited from meeting with him one-on-one. They warned the supervisor
that she would be terminated if she retaliated against the complaining employee, and they encouraged him
to report any such incidents of retaliation. They followed up with the complaining employee and others to
be sure no retaliation was taking place. Finally, they required the alleged harasser to participate in a
supervisor training session and organized sexual harassment training for all employees.

As much as the Sherrod situation serves as a glaring example of what not to do when faced with
allegations of improper conduct by an employee, our client’s timely and thorough response to the
employee’s claims exemplifies a model workplace investigation. This response ultimately allowed the
company to avoid a $250,000 punitive damages award at trial.

With these two examples in mind, the following are some best practices for conducting workplace
investigations. Sometimes investigations boil down to a credibility determination.

Investigate Promptly

You should almost always investigate an allegation of workplace misconduct. Exceptions might be when
the allegations are very minor, such as an innocuous joke not targeted at any particular individual or when
the accused admits to the conduct right away. In the latter case, it is appropriate to skip right to taking
suitable disciplinary action.

Keep in mind that the obligation to investigate arises whenever you learn about a claim of wrongdoing.
This includes formal and informal complaints, information obtained during exit interviews, anonymous
tips, rumors, third-party information and other means that bring the matter to your attention.

Take careful notes and document objective facts, as opposed to conclusionsgnmns.

Begin your investigation as soon as possible after learning of the complaint. Proceed diligently and
attempt to complete the investigation within a reasonable amount of time under the circumstances.
Investigations commenced within a day or two of the complaint and completed within two weeks have
routinely been upheld by courts as timely.



Choose the Proper Investigator

The hallmarks of the right investigator are experience, neutrality and objectivity. Obviously, someone
who has a vested interest in the outcome of the investigation is a poor choice. Thus, the alleged
wrongdoer should have no supervisory authority over the investigator and no direct or indirect control
over the investigation.

Neither the complaining employee nor the alleged wrongdoer should be a direct subordinate of the
investigator. If the accused is a high-ranking employee, you may consider bringing in an attorney or
another outside investigator to conduct the investigation. Regardless, be sure that the investigator
conducts the investigation impartially, with no preconceived notions as to who was at fault, and that he or
she treats all parties involved—the complainant, alleged wrongdoer and all witnesses—fairly and with
respect.

Investigate Thoroughly

Start by meeting with the complaining employee and getting as much detail as possible. From there,
thoroughly interview the alleged wrongdoer and all witnesses identified by the complainant and the
alleged wrongdoer, possibly both of their supervisors, and other witnesses identified during the
investigation.

Obtain relevant documentation from everyone involved. Take careful notes and document objective facts,
as opposed to conclusions or opinions.

Have the people you interview sign written statements, or at least sign off on your notes, so there’s no
dispute later as to what they told you. Don’t hesitate to re-interview witnesses if new information or
issues come up, as they likely will.

Maintain Confidentiality

Take reasonable steps to maintain the confidentiality of the complaint, the complainant, the witnesses,
and the documents and records related to the investigation. Only disclose information to people on a
“need to know” basis.

The investigator should advise witnesses, including the complaining employee and the alleged
wrongdoer, to keep information related to the investigation confidential. You may even want to have
them sign an agreement to that effect. However, never guarantee the confidentiality of the process to
anyone, as you never know what may come of the investigation down the road.

Assess Credibility

As was the case with our firm’s client and in the Sherrod situation—although in different contexts—the
investigator often will be faced with a “he said/she said” dilemma: The accused wrongdoer completely
denies the allegations. Moreover, various witnesses may provide differing accounts of the facts, requiring
the investigator to assess the parties’ and witnesses’ credibility. This is perhaps the most challenging task
in any workplace investigation.

Factors to consider when assessing witness credibility include:



Demeanor.How did the witness present the facts? How did he or she react to questions? What was his or
her body language like? What was your overall impression of the witness?

Consistency.How consistent was the witness’ story compared to others? Has his or her story changed
during the investigation?

Chronology. How does this witness’s timing of events compare with the timing recounted by others?
How does it compare to the other physical evidence, such as e-mails, letters, voice mails and expense
reports?

Corroboration. Are there documents, other witnesses or other evidence that supports the witness’ story?

Plausibility. Is the witness’s version of the facts inherently plausible? In light of your range of life
experiences, does the story make sense?

Most i mportantly, the investigation must not gri
situation.

History and motivation. Does the witness have any motivation to fabricate his or her statement? Is he or
she biased or impartial? Was there bad blood between the witness and the accused or the complainant?
Does the alleged wrongdoer have a past record of inappropriate conduct?

Most importantly, the investigation must not grind to a halt because of a “he said/she said” situation.
Instead, an experienced investigator must evaluate the witnesses’ statements in light of these factors and
make a judgment as to whether the events happened as described.

Come to a Conclusion

After you gather the evidence, review the relevant information and make credibility determinations, you
must come to a conclusion as to whether improper conduct occurred based on a “preponderance of the
evidence” standard. Explain your methods, conclusions and any recommendations for appropriate
remedial action in a confidential written report.

If you conclude that improper conduct did indeed occur, you must then decide on appropriate disciplinary
or remedial action. This is typically handled by a decision-maker other than the investigator. The nature
of the punishment will depend on the facts and circumstances, but the punishment may include
counseling, training, warnings, suspensions, demotion, transfer, probation or termination. The punishment
should fit the crime, end the improper conduct and be consistent with previously imposed discipline for
similar conduct by other employees.

Stay in touch with both parties throughout the investigation. Let them know when you’ve completed the
investigation and what your findings are. Due to privacy concerns, you may not want to reveal the
specific disciplinary action taken, but let the complaining employee know if some action has been taken.
Encourage the complainant to report any further instances of misconduct, and follow up regularly to make
sure the misconduct has indeed stopped.

This last point may be one of the most important: Employees who raise complaints of misconduct in the
workplace often find that they’re treated differently afterward, either by the alleged wrongdoer or by



others. Don’t let this happen. Remind everyone involved that retaliation against any party or witness is
prohibited, and follow up in the next six months to a year to ensure that no retaliation is taking place.

Bottom Line

These tips are guidelines; the specific course of action you undertake in any investigation may vary
depending on the facts and circumstances. However, there’s no question that a proper, timely
investigation and response to misconduct can minimize the risks and costs of employee litigation.

An improperly conducted investigation, on the other hand, can be costly in terms of litigation costs and
the loss of profits that the disruption to business may cause to your organization. Finally, as the Sherrod
example demonstrates, it could also cause lasting public embarrassment and result in irreparable damage
to your company’s reputation.



